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MEl'RO MOBILE crs OF FAIRFIElD
COUNTY, INC. el al

v.
Connecticut DEPARTMENT OF PUBUC

UI1UTY CONTROL.

Nos. CV95OOsmss. CV95OSSOO96S.

Supcri« Court of Conneciicut.

Dec. 11. 1996.

MEMORANDUM OF DECSION

LEVINE

-1' The two captioned mauers are 3ppC21s from
decisions of ~ Department of Utility Courol
(·DPUCj. Because they ha...e the same parties ard
tum on the same issues. they haYe been consolidated
for argument ard decision. am this decision applies CO
bodL.

Each of the six pIaintiff·appc11ants (one of whom was
joined as a ptaimiff- appellant after the filing of these
appeals) is a cellular mobile telecommunications
provider ("cellular providerj which is liteIlSed to
provide cc11. te1~ services by the Fedml
Communications Commission (-FCC1 (the plaintiff
appellants are hereinafter rdcrrcd fa. collectively. as
"MetrO Mobilej. Pumlar4 to the Omnibus Budget
Recorciliation Act of 1993, Pub.I.. 103·66 § 6002.
107 Stat. 394 (1993) (the "Budget Act}. Congxess
has preempted the DPUC from exercising licensing or
rate·making authority relative to the provision of
cellular Edephone services by cellular providers. The
DPUC has oot ch311crlged the authority of Congress,
un:1er the supremacy clause of me United States
Constitution (Anicle VI). to I!rect11pt those aspeas of
state regulation of ceDuIar telephone service. In
1994, the Gen:ra1 Assembly adopted P.A. 94·83
which. in itS amendmems to § 16-247e. C.G.S.:

1) PermitS the DPUC. if necessafY, to "establish a
universal service program. funded by aU
telecommunications companies or users in the Stale
on an equitable basis. as determined by the
deparunenr. to ensure !he universal availability of
affordable. high qual:ry basic felecommunication
set'rices to all residentS and businesses throug,hout'
the swe rctardless of location" (the "Universal
Senic:e Program'); and.
2) Requires the DPUC to -establish a lifeline
program funded by all telecommunications

companies on an equi%ab1e basis. as~ by
~ departJnern. SUfficiem to proVide low-Ux:omc
~ or individuals with a level of
communicarlons service or package of
telecommunications services Ibat supportS
participation in me ecomm.y and society of the
state· (~·Ufclia:ProgIamj.
Pursuant to the aurhority gnwed to it by P.A. 94--83
to est2blish a Universal Service Progr2m. th=
DPUC. by its Man:h 31. 1995 decision in iJ:s
Docket No. 94-{)7-OS (the "'UniYeISa1 Decision'.
ddermiD:.d that ceUuJar rOYidets will be -"-'. P 6"""l---"-

to make paymetlS toWard the fumting. of a
Univetsal Service Program. Also pursuaIt to Cbc
authx'ily graIICd to it in P.A. 94-83. the DPUC. by
its May 3. 1994 dec:isionin irs Doclcct No. 94--07-09
(the -Uf~ Decisionj. determined that cellu1ar
pro\'idcts wilt be reqaircd ro make payments toward
the fuDding of l Lif~ Program. It is from those
decisions thaI Metro Mobile bas appealed.

P.A. 94-83 was adopted agaimt~ backdrop of the
Budget Act. which provides. in relevam part:

[N}o State or lcx:a1 govcmmcm shall lme any
authority to regubte tIle emy of or the rateS

charged by any commercial mobile service or any
private mobile service. except that this paragraph
shall rot prohibit a State from regulating the other
termS and con:Iitions of COQImercial mobile
services. NOtbing in this subparagraph sbaIl exempt
providers of commercial mobile services (where
such semces ate a substiuue for land line telephDne
excbange service for a substamia1 portion of the
communications within such State) from
fCQ1Jirements '" to insure the univmal avail3bility
of telecommunications service at affordable rates.

47 U.S.c. § 332(c)(3)(A) (the '"Preemption Oausej-

~ Subsequent to the taking of these appeals.
Congress adopted, and the Presidett signed. the
TelecomrnUlliC3tions Act of 1996. Pub.L. 104-104.
110 StAt- 56 (the "1996 A<:ti. which provides. in
relevant part

Every telecommunications caITier that prcwidcs
intrassate telecomanmicatiom services shall
contribute. on an equitable an1 rolVliscriminatoty
basis. in a mann:r derermin:d by rhc Slate to the
presefV2tion and advancc:mern of uniYerS21 service
in that State.

The 1996 Act. § 254(f) (to be codified at 47 U.s.C. §
254[0 ).
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The 1996 Act goes on to provide: •A State may
adopt regulations rot i~tem with the (Fcdctal
Communications) Commission's roles to preserve am
advau:e universal sem~ ...• 1996 Act, § 254{f).
The FCC has rot yet --adopted stdl roles, m1
therefore Comecticut has me; yet adopted aIrJ such
regubdcms.

It is fourd lha.t Metro Mobile is aggrieved by each of
the appealed decisions because of the t'inm:ial impact
each would have on it. it implemented. aId it is bcld
that Metto Mobile has stm:fing to mainraiIJ these
appe21s.

ISSUES PRESENTED

These appeals present the following iss\le$:

I) Docs the Budget Act preempt Comectiatt from
assessing MetrO Mobile for Universal Service and
Lifclin: Programs'?
2) An:. the authorities granted to the DPUC by P.A.
94-83 to assess te1ecommunicatioIlS companies for
Universal Service am Ufe1~ Programs on an
-equitable basis" delegations of legislative authority
which violate Article Secotd (separation of powers
provision) of The~e:ut Constitution?
3) Are the assessing amhorities gr.mred [0 the
DPUC by P.A. 94--83 unconstitutionally vague in
violation of due process requirementS? 200.
4) Wlw effect. if any. does the 1996 Act. have on
the decisions appealed from?

PREEMPTION

The DPUC acknowledges that the Budget Act
preez:nptS it from licensing. and from regulating the
rates of. cellular providets. However, the DPUC
comends that its assessmem on cellular providers for
the Universal Service a.od UfeIi~ Programs have
been excrnt'[cc! from preemption by !he following
portion of the Preemption Cause: •'" except that
this p.aragraph shall not promoit a Stare from
regulating the other tenns arxJ coOOitiom of
c:omrnercw mobile services.· Thus the preemption
issue turns on whether assessments on cellular
providers for Universal S~ce aDd Lifeline
Progt?mS are ·other forms and corxlitions of
commercial mobile services.•

In support of itS argument that these assessmems are
·oilier terms and conditions· of service. the DPUC
cites the Icsislative history of the Budset Act. in
p2nicula: me House Repon. which States:

It is die iIU:m of the Commiu.cc that the stateS still
would be able to regulate the tcrxns and coOOitions
of these services. By·tamS 3.tk1 coOOitions," the
Committee imcnds to iII:lude such mattz:s as
eustomer billing information and practices am
billing dispures am other~ prorcaion
matters; facilities siting issues (e.g.. zcmiIsg);
transfers of control; the bumIing of services aDd
equipmett; and the~ that carriers make
capacity available on a wholesale" basis or other
such matretS as fall within a state's lawful audJority.
This list is imemed to be illustrative only and lOt
meant to preclude om matters gcD:r.IIly
understood to fall under "terms and conditions...

*3 H. Rep. No. 1Q3..111. 10ld Coog.• 1st Sess. at
261, reprinted in 1993 U.S.Code Cong. &.
Admin-Ncws at 588.

Unier the roles of statutOry consuuction. legisJalivc
history may be reviewed to resolve an ambiguity in a
stattne. but it may not be retied on to create 311

ambiguity which is 1'XX apparem on the face of 3

statute. Therefore. the question is whether the
Preemption Clause is fac:ial1y ambiguous as to the
authority of the states to assess cellular providCtS for
programs such as the Universal Service and Lifeline
Programs.

While me DPUC claims an 211lbiguity exists in that
portion of !he Preemption Cause which S[ates:

'.' this p2:'agraph sh211 not prohibit a state from
regulating the other terms and coOOitions of
commercial mobile services .••
~ coon finds the fottowing ponion of the same

subparagraph more to Ihe poitt:
Nothing in this subparagraph sba11 cxernpt providers
of commercial mobile services (where such services
are a ~tiMe for lm1 line telephonec~
service for a substantial portion of the
communications 'Within such state) from
requirements imposed by a state commission on all
providers of telccommunic:aliom services necc:ssary
to ensure the universal availabi1i[y of
telecommc.'1iC.2tions service at affordable nltes.

The rules of stanztory constnJCuon require that m
language in 2 statute be read to be redt:lIldant.
Because th: former excerpt from the Preemption
Clause grams to the states the authority to regulate
·other leIIDS :md corditiom· of cellular service. she
laner exce:pt. which expressly exempts from
preemption any assessmems for u.'1i\'crsal at»
affordable s:r.-icc where cellular service is a

C""":O·'··:--'~--

Copr. 10 West 1997 ~o claim [oorig. U.S. gO\"t. works



~ "

SIipCopy
(Cite as: 1996 WL 737480, ·3 (Conn.Super-»

significm subsUMe for land lin: semcc. wou14 be
redundant if such assessmcms were among -adler
tetmS and con;litions- of cellular service axx1 thereby
already exc:mpL

By expressly exempting from pr=nption those
assessmentS which are made on cellular providers in a
stare in wbich cellular savice is a substitute for land
line service. Congress 1c:ft. ro ambiguity that c:cJ1a1ar
providers in states in which c:elluJar is l1Dl a substim!e
for lam line service fdJ1 UIdcr the umbrella of fedet31
preemption. Accordingly. it is held that me Budget
Act preemptS the DPUC from assessing Metro
Mobile for payments to the Universal Service and
Ufeline Programs- '

ARTICLE SECOND STANDARDS FOR
DELEGATION

Article Second of me Constitution of Connecticut. as
amcn:fed by Article xvm of its Amendmerns.
provides:

The powers of gOvem.net1t shall be divided into
three distira departments. and each of them
confided to a separate magistrae}'. to wit. those
which are legislative. to one; those which are
executive. to 2tlOIher; and those which are judicial.
to another. The legislative department may delegate
regulatory authority to me executive departma11;
except that any administrative regulation of any
agency of the executive department may be
disapproved by theg~l assembly or a committee
thereof in such manner as shaD by law be
prescribed.

*4 The leading Connection case in which a
delegation of authority by the legislatUre to the
executive branch was voided for lack of sufficient
st200ards is State v. Stoddarc1. 126 Conn. 623 (1940).
In Stoddard. the court found that the challenged
$[atUIe did not contain sufficiently definite standards
for the exercise of Ihe dekgated authority. with the
result that the exccurive branch was exercising an .
essentially legislAtive function in violation of Article
Second. Stoddard dealt with a statute which
authori2::cd the swc's milk administrator -to establish.
(rom time to time. a minimum price for the differerx
milk areas of the Stale for each class am grade of
milk or milk products ...• The statute in issue
contained only the following staIX1ard to guide the
ex.ercise of the delegated authority: "In establis~

mimmlml prices for milk wxJer the provisions of [the
St2tu:e in issuel. the milk administrator shall take into

consideration tlJ: type of cont2in:r used and other cost
faetots which should inf1uenc:e ~ determination of
such prices_. The court said that, in order ro c:omply
with the provisiom of Article Secom. a statute which
delegarcs aurhority must establish "prim..uy Stm1ards
for the exot:isc of dm aulbority. FUxfing m S1dl
stmialck in the milk price ~ We Court IrJd it
un:nnslillJooml. Oar courts have decided a number
of c:ases~ tegislative delegatiom to tb:
ex=utive bmrrh. of which the following arc
CX3D1plcs:

Biz v. Liquor Comrol Commission. 133 Conn. 5S6
(194i). in which the court found sufficiculy
definite the stmiards in a sWUte which autbori=l
tbr: Liqoor Comro1 Commission to refuse to gram a
liquor permit if rhe c:nzmnission:

has reasonable cause to believe ••• that lbe number of
permit premises in !be locality is such that rbe
gmtting of a pcmdt is detrimema1 to public interest.
am. in re.adDDg a COIl:1usion in this respect. the
commission may ronsidcr the charactc:r of. me
popu1alion of, the mmber of like permits and number
of an pcnnirs exisu:m m. the panicuIar town am the
immediate ~g.bbomood ccm:em:d. the effect which
a new permit may have on such town or neighborhood
or on like pcnnitS existent in such town or
nci~ •.• ;

Id..721: am.
Roan v. Conn. Industrial Building Comm.. 150
Conn. 333 (1963), in which the court COUll!
sufficiemly definite. for comtitutional purposes. me
standards govemDg the ma1cing of mongage loans by
a commission of the executive br;m:h to private sectOr
'ooirowers. which the coun par2phrased as follows:

The commission .•, has .,. to decide that the
mortgage (I) is one made and held by an approved
mortgagee. responsible and able to service the
mongage properly; (2) involves a prilripal
obliganon rot in excess of SS.OOO.OOO for any (E

project and not exru:ding 90 percent of the COSt of
the project; (3) has a maturity within rbree-quartCfS
of the remaining meful life of the propeny but rot

more man twenty-five years; (4) conWns complete
amottization provisions requiring periodic paymems
within the ability of the mortgagor to pay; and (5)
comains essemial provisiom as to propaty
insuraoce. repairs. !neS. default and similar
matters.

Id.• 344; am.

·S Unhoersily of Co.-=wcut Oup:er. AAU? v.
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Governor. 200 Com. 386 (1986), in which.~ court
upbeld a SWU1e aufOOriziDg the governor to reduce
budgetary allotmentS. in the com's words:

if (1) due to a change in cin:umstances since me
budget was adopted ceiWn reductioos should be
made in various allotments of appropriations. or (2)
the estimated budget resources d~ such flSQI
ye2r will be insufficiem to pay an approprlati<xs in
full •••

IeL.398•.

The Cotmecdcut case which. on its facts. is closest to
these appeals is Kctk:ms v. Brown. 163 Corm. 478
(1972). which~ a swutC cre2ting a tax on
di\idend income am audlori%ing the tax commission:r
to adopt regulations fOt" the operation m:l enfon:cmc:u
of that taX. The aurhority of the commissimu to
adopt regulations was cha1Jengcd on Amele Secozr:l
gTounds. and me court nolCd that:. .

The power gmned to an administrative board or
official may include. but is not limited to, the
establishment of filing requirements. the hearing of
administrative appeals. the fxn1ing of factS. and the
detenninalion of when as opposed to how a taX may
be imposed.

14.,499.

In Kellems the court went on to describe the separate
legislative arxi administrative fun:tions under the
Statute at issue. as follows:

The General Assembly specifically levied the tax,
the T2.te prescribed 2nd defined the ill:ome subject
co taxation as well as the persons who arer~
to pay. 12-505. 12-506. It then authorized the tax
commissioner to (1) prescribe the information
required of [he taXpayer, (2) to design forms for
rerurns. (3) to require the submission of copies of
federal if¥:Omc tax returnS and supponing records.
(4) to extend tUne limitations. am (5) to promulgate
regulations for enforcement of the act and collection
of me prescribed tax.

Id.• 500.

In holding the above-descn"bcd S!2tutory sl2IXfards
sufficiently definite. the Kellems court observed that:

As long as revenue legislation sets out with
1?ecificity the rate of the tax. the inst.anee:s where it .
is to be imposed at¥f those who WIll be liable to pay
it. there is no impennissibte delegation of legislative
po\li,-er merely because the details of regulation and

Page 4

enfOrcemeDt are lett to administrative aaiOlL

Id.. SOL

While KclIems c:on::ami a tax statute. the analysis
employed by~ Kellems coon is the same as dJat
whicb appe3IS in the cxber decisions cited above.
Accordingty. tbc court c:oncludes that KcJlems is
amther in the line of well established Article Secord
delegation cases. and that KcJIems is DOt a sepamc
gc=e of taX case which deals. ia:itfentaDy. wish
dc1egarion isstJes. 11lcfcfore. it is tOt necessary for
the c:oun to dc:cidc 'VJbc:dJcr. in a teclmical sease.
assessmcm for the Uni\US3l Service m:l ur~
Programs would c:omtitute lUeS in order to dct.e:mUne
whetba !be ICeDcms analysis applies to these appeals_

The view that it does not matter. for Anic1c Second
purposes•.whether paymentS made pursuanr to P.A.
94-83 are dcnomina!cd taXeS or assessmeas is
confirmed by an analysis of the c1eJncms of lbDsc
types of imposition. Each involves a talcillg by
government of money from a party in order to furl!
expenditures which have a presumed public purpose.
(SiIXe me constitutionality of the disbursement by the
DPUC. ouWde of the legislative appropriation
process. of monies raised by its assessments has JXlt
been i2ised in rhcsc appeals. and sixa: a
detemrlnation of the constilutionaIity of tOOsc
disbuxsements is DOl necessary to a decision in these
appeals. that issue is mt addressed here.) In a
constitutional sense. it mab:s m differen:e whether
the authority for such a~ is characterized as a
tax. an assessment or otherwise. because the
comequerre is the same; a lighter purse.. On: has a
rigbt to krow that such a fisC3l invasion is authorized
by a constitutionaDy suftidctt legislative ~rc:ctivc_

Accordingly. the staD:faIds laid 0Ul in Kellems apply
to the deleption provisions ofP.A. 94-83.

·6 The authority (or the DPUC. under P.A. 94-83.
to establish am fum the Univasal ScIvice Program is
as follo\VS: The (DPUC) may. if n:cessary. es!2blish
a universal service progr.ml. fWlded by all
telecommunications companies or users in the Slate on
an equit3ble basis, as detennined by the IDPUC] ••.

§ 16-247e{b). C.G.S.

The 2U1hority for the DPUC. under P.A. 9~-g3. to
establish and fund the Ufcli~ Progtam is as {oIlO1,L'S:

y[S)27 The (DPUq shall ... establish a lifeHn:
program fi.lIded by all telccommunicztiom
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companies on an equi1able basis. as determiaed by
the {DPUC} '"

§ 16-247c(a). e.G.S.

The narrow issue before the court is whether the
language lOon an equitable basis. as dctennizm by the
[Dpuq." as used in the legisla2i\'e detegadon of
authority to the DPUC to fund the Universal Service
ard ehe Uf~ Programs, "seu our. with specificity
the rate of the (asscssmmtl. tbc'instb:LeS w'bere it is
to be imposed 2l1d thoSe wbo will be liable to pay it
...... as req,uirc:d by Kellc:n1s. Id.. SOL

The determination of what 'is "equitable" is
subjective. and therefore ou: person may tim
equitable what m:>rhcr firds distiD:tly inequitable.
Because "equitable· is subject to m211Y
interpretatioDS. it is the DPUC. indetcrmiDing what is
equitable. which "sets out with specifICity Ihe rare of
the (2ssessIneml: which dctcm1ines ..the instaIres
where it is to be imposed· am which de~
~mose who will be 1iabJc to pay it... Because,
aca>rding to Kellems. those determinations em only
be made by the Jegislar:ure, me gram of ftnfing
aUthority to the DPUC in P.A. 94-83 does not pass
Kellems muster. Further. the single word "equitable"
docs .rot meet the criteria for primary stmfards
developed by StOddard. B~ and Roan. Accordingly.
the furmrtg me:cllanisms established by P.A. 94--&3
vioWe Article Sa:ond.

The grant of authority to the DPUC. in P.A. 94-83.
to establish the Universal Service Progrwn "if
necessary" raises a similar Aniele Second issue.
Ho~-ever. that issue has rot been raised by the
parties. and its detennination is not n:ccssary to a
decision in these appeals. Accordingly. that issue is
IIOt addressed here.

VOID FOR VAGUENESS DUE PROCESS
STANDARDS

In State Mgmt. Assn. of Connecticut. Ire. v.
O'Neill, 204 Conn. 746 (1987). a stam:e was
challenged on due process vagueness grounds. The
Court upheld the challenged sWUtc and noted: Couns
have ~erivcd the \ooid for vagueness doctrine from r1le
constitutional guarantee of due process. Civil statutes
must be definite in their meaning and application. but
may survi\'e z. vagueness challenge by a lesser degree
of sp:cificit)· than in criminal staMe$. Due process
of law requires that statutes mUSt be sufficieml}'

definite aDd precise to enable a person to ktlow wbal
conduct is pennitted and what is prohibited. An
imprecise statute. however. may be sufficiatly
definite if it provides reasonably distin:t bouR!arics
for its fair adII1imstr3tion

Id•• 757-58. (Citafions ml quotation marks mnitted.)

., In~ .... WcstpOlt. W Conn. 652 (1989>.
the coun.. after citing State Management Assu..
refined the due process stmdani 10 be applied to wid
for Vagtm:SS cba11enges. as follows: Spccifically.
the starrmd is Vr'hedx:r me statute afford[sl a person
of ordinaIy inrd1igcm: a rr:.!SOD3b1e opportUnity to
lcmw wtw is pcnniued or prohibUed.

Id•• 601. (Citations and qumarion marks omitted.)
Void for~ c:baJ1eIlges on due process

grOTJIds are raiSed most frequemIy against criminal
SWUtes. 2nd therefore the teSt of \Wether a StItUtt:
allows~ to disc:em what is penniua1 or proh1Dired
is framed for analysis of a c:riminaJ st.aI1Ue.
However. the coa:ept tmierpinning the standard. that
is. wbetbcr a sWUte is drafted with the clarity or
specificity needed to aIIow OIl: to Jcnow (0 what it
applies. can be -applied as readily to cballe:nges to
legislative delegations as it can to legislative
decLaradons of forbidden behavior.

Applying this due process test to P.A. 94--83. the
question is whether the language "on an equitable
basis, as detemlincd by the [DPUC)- affords a person
of ordinaIy intcltigen:c a reasonable opportunity to
know against whom assessmems for the Universal
Setvice and Llfe1im: Programs can be levied, aocl in
what amounts. Those quesIions are aDS\\oered in the
negative, and it is held lbal the funding mechanisms
for the Universal Service am Ufe1ine Programs
comaiIcl in P.A. 94-83 are void for vagueness uroer
the due process clause of lhc Connecticut
Constitution, Article FlfSl. Section 8, as amended. by
Article XVI! of its Amendmems

EFFEcr OF THE 1996 ACf

As ooted :above, tile 1996 Ad provides: ...A state
may adopt regulations mt il¥:OIlSiStent with the
(FCC's] rules to preserve am advan:e uni\'CtSa1
service.· As the parties stipulated at argument. the
FCC has not yet adopted any such rules, and
Co~eut has not adopted any such regulations.
Accordingly. neither the 1996 Ad. nor an}1hing done
by ConnectiCUt pursuant to it, negares the Budget

;;::""'-r-'-_-
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A=.'s preemption of Conneaicut's ability 10 assess
MellO Mobile Cor the Universal Service 3111 Lif~
Programs.

CONCWSION

It is bcld that:
1) SubswIial· riabIs of Melfo Mobile IaYc been
prejudiced by the DPUC decisiom appealed from;
2) The DPUCs c!eeI2m1 imcm to~ MellO

.
Mobile for !he UnMrsal ScrYicc and Lifeline
Programs viobtcs the~getAct; and.
3) ~ fuming medtmisms rOt' the Universal
Service and UfeliD: Progtzts comaimd in P.A.
94-83. on which !be cf.cc:isiors appealed from are
based. 'liolare Article Sccon:i and the due process
clause of The Colmcctieut ConstituIion. These
appeals are sustaiDed.

END OF DOCUMENT
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KCC STAFF· LAMMERs

K,JJSF supPORT PAyMENTS

Who should receive support?
•

,Per the recommendation in the USWG report, :companies that provide

service in high. cost ruR1 areas should receive support. Rural areas are

defined as exchanges which have 10,000 or fewer access lines. The "High

.Cost'" classification for an exchange(S) is declami when the incumbent LEe is

a KUSF recipient. The Kansas Act provides KUSF distributions for

companies "'that are deemed eligible both under subsection(e)(l) of section 214

of the federal act and by the Commission.- (Sec:.9(c:» That could include.

Altemative LECs (AtECs) and make them eligible for KUSF to the extent that

they provide service in the high cost rw:al. area.

Should wireless providers be included in the eJigt"bility for KUSF support

payments?

. Wueless providers have made no showing that wireless service is indeed an

equivalent substitution for wiIeline service. While the Kansas Act certainly

leaves the door open for the wireless industry to receive support, there are a

number of concerns which Staff should mention. 'The current problem of

rebalancing access rates is tied to the support for wireJine service and is not

caused by wireless service. The problem is one that is tied to the regulated

telecommunications industry. As a result payments should be directed

initially to continue the support for universal service. Wireless companies

will ·benefit because they will receive or have already received (through

contract arrangements) reductions in the access charges they pay to complete

calls terminating outside the local exchange. The Commission must

continue to be attuned to the changes in technology and customer preferences

which could shift away from wireline. Kansas certainly does not want to

support a technology beyond its usefulness. Imagine if we all had telegraph
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1 testimony, YOQ address the issue of

2 substitutability of wireless service or wire line

3 service, do you see that?
;,-

A. Yes, air."
5. Q. Okay. Do I read thIs a8 stating in

6 Staff·s opinion, wireles8 service Is not a

T substitute for wire line service?

8 A. Wbat I was poInting out here is that

9 the industry had not aade a case that It was, and

10 at this point 1n tim. we are certainly not aware

11 that it is.

12 Q. Okay. And that includes both cellular

13 and peS?

14

15

A.

Q.

Yes.

Right? If you go down 4 little farther

16 on that page, Line 17 through 19, where you

17 testifIed the current problem of rebalancinq

18 access rates is tied to the suppor~ for wire line

19 service and is not caused by wireless service.

20 Do you see that testimony?

21

22

A.

Q.

RIght.

So 1s it, is it your belief that the

23 wireless providers are not to blame for any of

24 the problems that are -- that, that ~he Staff and

2S other companies are attempting to solve throuqh



IN TIm UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MOUNTAIN SOLUTIONS, INC.• et al., )
)

Plaintiffs, )
)

v. )
)

TIm STATE CORPORATION COMMISSION )
OF THE STATE OF KANSAS, et aI., )

)
~endan~. )

Case No. 97-2116-KHV

PLAINTIFFS" REPLY MEMORANDUM OF LAW IN SUPPOR.T OF THEIR
APPLICATION FOR PRET,JM1NARY INnJNCUON

Defendants' memorandum in opposition to plaintiffs' rt:quest for injunctive relief

collapses under its own lack of logic. The plain language of 47 1 j .S.C. § 332(c)(3) preempts

the state from imposing "requirements ... necessary to ensure universal availability of

telecommunications service at affordable rates" on commercial m\)bile services providers- In

an effort to avoid this preemption, defendants resort to arguing thal the 11IJlfII1oJory contributions

to the Kansas Universal Service Fund ("KUSF") the stare bas imposed on plaintiffs are not

"requirements." This silly argument, like defendants' argument tbat this Court should ignore

section 332(c}(3) altogether, merely underscores the likelihood thai plaintiffs will prevail on the

merits of their preemption claim.

Defendants also asselt that plaintiffs will suffer no irrq>arable harm if the KUSF

assessmem is not enjoined, while at the same time admitting tb:tt the plaintiffs stand to lose

customers from the imbalance in the marketplace the assessIDeIll will cause. Finally. while

The term "plaintiffs· refers to plaintiffs Mountain Solutiom.. Inc., Sprint Spectrom, L.P.•
Liberty CellUlar, Inc., Mercury Cellular of Kansas~ Inc., Westtr!~ WiIeless Corporation. nee
PeS. Inc.• and Dobson Cellular of KansasIMissouri. Inc.
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admitting that the KUSF will be fully funded even if the injunctiOI: is granted. the defendants

claim that an unspecified' "delay" in implementing the KUSF coul(! result from an injunction.

Any such ..delay," however. pales in contrast to the interest of the public in ensuring that its

public officials cart'Y out their duties legally and in conformity wit! t the Constitution. In short,

all factors favor the granting of plaintiffs' application for injunctivt: relief.

I.

A. P1.AINI1FfS HAVE DEMONSTRATED A LIKELIHOOD OF SVCCESS ON THE MERITS OF
THEIR CLAIM THAT 47 U.S.C. § 332(c}(3) PREEMPTS K.S.A. 66-2Q08(B) AND THEKCC
REGULATIONS PROMULGATED !HEREUNDER

The central issue here is a purely legal question for tbj}; Court: Does 47 U.S.C.

§ 332(cX3) ("Section 332"), which specifically exempts CMS prclViders. whose service is not

a substitute for land line telephone exchange service, from stale-imposed universal service

"requirements." preempt defendants' anempt to force plaintiffs tl' conuibute to the KUSF?2

Remarkably. defendants argue that compulsory KUSF contribUl ions mandated by the State

legislature and implemented by a State commission are not "requirements imposed by a State

commission [relating to universal service}" within the meaning of Section 332(c)(3). As set forth

2 Defendants mistakenly rely on Hines v. Davidowitz, 3121 ~.S. 52, 61 5.Ct. 399 (1941),
Pennsylvania v. Nelson, 350 U.S. 497, 76 S.Ct. 477 (1956) and N~~w York State Deo't ofSociaI
Services v. Dublino, 413 U.S. 405, 93 S.Ct. 2507 (1973), as setting forth the appropriate
standards for this Cowt to follow in considering Plaintiffs' preemption claim. (See Def. Opp.
at 4-5.) These cases, however, apply only in situations where COf1~has impliedly "occupied
the field," thus precluding state legislation in that field. By COntI;lst, this case concerns express
preemption of specific state action by a federal statute. As a restllt. the issue before this Coon
is whether, pursuant to the familiar rules of statutory construcfton, the statutory preelllption
applies. See.~, Gtunbeck v. Dime Savings Bank of New Yor~;, 74 F.3d 331. 336 (lst Cir.
1996) (citing CSX Tramp.. Inc. v. Easterwood, 507 U.S. 658. 6<A. 113 S.Ct. 1732,1737, 123
L.Ed.2d 387 (1993». Moreover, contrary to the defendants' <;,>nteDtion, no presumption of
validity attaehes to the state legislation and regulations at issu.~ in this express preemption
situation.

2



below, defendants' arguments are not only illogical in the extreme, but fly in the face of well-

established principles of Stannory construction.

1. DEFENDANTS CANNOT PICK AND CHOOSE WHICH S";ATIITES To Fou..ow.

The clear and unambiguous language of Section 332(c)(3) bt:aIS repeating:

(3) State preemption

(A) Notwithstanding sections 152(b) and 221(b) of this
title. no State or local government shall have any authority to
regulate the entry of or the rates charged by any commercial
mobile service or any private mobile service. ex,~ept that this
paragraph sball not prolu1>it a State from regulating the other tenDS

and conditions of commercial mobile services. Nl1thing in this
subparagraphshall exempeprovidersofcommercial",(wile services
(where such services are a substinae for fond Iirre telephone
exchange service for a subscantial portion of the co"rmurUc01wns
within such Stale) from requirements imposed by a Stare
commission on all providers of telecomnuuzica1ions services
necessary to ensure the universalavailability ofreJecommlUlieations
service at affordable Tates. Notwithstanding the fir~t sentence of
this subparagraph. a State may petition the Commission for
authority to regulate the rates for any commercial It lobile service
and the Commission shall grant such petition if the State
demonstrates that . . . .

47 U.S.C. § 332(c)(3) (emphasis added).

Defendants' entire argument rests on the faulty - an(i odd - premise that the

"contributions" to universal service funds. which Section 254(f) of the Telecommunications Act

of 1996 authorizes States to require from all telecommunications eImers, are somehow not also

"requirements" within the meaning of the above-quoted 13Jlguage. Section 332(c)(3)

"requirements," say defendants, refer solely to non-monetary requirements, and thus do not

include universal fund contributions authorized by Section 254(f), i~en though such a limitation

appears nowhere in ehe Code. Absurd.

3



The proffered basis for defendants' interpretation is Congres I)' use of the term "States"

in Section 254(f) compaied to -its use of the teIDl "State commiss:oos" in Section 332(cX3).

(Def. Opp. at 8-9.) Defendants' own brief establishes that this is a distinction without a

difference. According to defendants, the Kansas Corporations Conlmission is in charge of the

"momentous responsibility" of implementing the Kansas legislawle's staIDte establishing the

KUSF. (Def. Opp. at 2, 12.) Obviously, the "state commission" ,-annot act without authority

from the "state." Moreover. even if it were theoretically possibk for a "state" to act in the

telecommunications field without relying on a "state commission" fo r impletneJJtation, thllt is not

the situation before the Coun. Here, the actions of a "state comm Ission" are directly 1n issue.

Defendants are arguing an irrelevancy.

Moreover, as a matter of simple stamtory interpretation and dictionary meaning,

defendams' argument makes no sense. Words in a stat11te, unless i>therwise defined, are to be

given their ordinaIy. generally-accepted meanings. Atchison. Topeka and Santa Fe Ry. Co. v.

U.S., 628 F.Supp. 1431, 1437 (D.Kan. 1986) (citing Caminetti Vo [Jnited States, 242 U.S. 470,

485, 37 s.et. 192, 194,61 L.Ed.2d 442 (1917». A "requirement" is "that which is required;

a thing demanded or obligatOry" or "some quaIity or perfoIInaDce demanded of a person in

accordance with certain fixed regulations." RANDoM HOUSE D)(;TIONARY OF TIm ENGUSH

1...ANGUAGE (Unabridged 2d eeL, 1987). Applying this generally-aL:Cepted meaning, the Kansas

legislature's am KCC's mandate that CMS providers contribute to rhe KUSF is a "requirement"

within the scope of Section 332(c)(3). To argue that a requiremelit to contribute to a universal

service fund (pursuant to Section 254(t) somehow is not a "requin:ment ... necessary to ensure

the universal availability of telecommunications service" (pursuant to Section 332(c)(3» is

ridiculous.

4



AccoIding to defendants, only by reading "requirements" a~· used in Section 332(cX3)

to the exclusion of "contrtbut(ion)" as used in Section 254(0 can chose sections be harmonized.

Defendants are simply wrong. First, Section 332(c) is specifIC in Jpplication to ·commercial

mobile services." As such, it controls over any potentially confli.;ting provisions of Section

254(f), which are general. ~ Gozlon-Perett v. United States. 49X U.S. 395, III S.Ct. 840,

848. 112 L.Ed.2d 919 (1991). Second, read together as they must be, the stawtes provide that

states can require CMS providers to conttibute to universal servk¢ funds in accordance with

Section 254 as long as the requirements of Section 332(c) are Dlet; namely. that there is a

finding that commercial mobile services are a substitute for land line telephone exchange services

for a substantial portion of communications within a given state. Negonsott v. Samuels, 933

F.2d 818, 819 (10th Crr. 1991) (statntes mUSt be read together to the extent possible). In this

case, no such finding was made. If Congress had wanted to change Section 332(c) when it

passed the 1996 Telecommunications Act, it would have done so.

Nothing in Section 254(t) or the Telecouununications Act ,)f 1996 modifies, much less

repeals, Section 332(c). In fact. the interrelationship among the telecommunications statutes

proves Congress intended, through Section 332(c), to treat plainti1fs and other CMS provideIS

differently from other telecommunications providers. Section 3:~2(c)(3) was already the law

when Congress passed the Telecommunications Act of 1996. including Sections 253 and 254.3

Section 253 is entitled "Removal of barriers to entry_" Subsection (b) of thar statute provides

in relevant part that "[n]othing in this section shall affect the ability of a State to impose. on a

competitively neutral basis and consiStent with section 254 (l:7 this section. requirements

necessary to preserve and advance universal service . . . . II Subsection (e), entitled

3 Section 332(c)(3) was enacted in 1993 as part of the Omnibus Budget Reconciliation Act of
1993, Pub. L. 103-66 § 6002. 107 Stat. 394 (1993).

9031578 5



·
"Commercial mobile service providers." then expressly recogniz.c-; the continued vitality of

Section 332(c)(3): ,-'

Nothing in this section shall affect the application of section
332(c)(3) of this title to commercial mobile service providers.

47 U.S.C. § 253(e). This explicit reference in Section 253 to Section 254. subject to the

limitation of Section 253(e) - and, by explicit extension.. SectiOll 332(c)(3) - conclusively

establishes that CongJeSS intended to continue to preclude the States Irom forcing CMS providers

to contribute to universal service funds. Any other interpretation would require that Section

332(c)(3) be read out of the statute books, an untenable result. St. Louis. I. M. & S. 19' Co.

v. U.S., 251 U.S. 198,207,40 S.Cr. 120, 122 (1920); U.S. v. Trid~tSeafoods Com., 92 F3d

855, 862 (9th Cir. 1996).

Finally, Congress' purpose in preempting States from reguiating CMS providers in the

context of universal service regulation was to "foster the growth and development of mobile

services that, by their nature, operate without regard to state lint:8 as an integral part of the

national telecomxnunications industIy... House Rep. No. 103-111, 103d Cong.• 1st Sess. at 261.

reprinted in 1993 U.S.C.C.A.N. at 587. Congress clearly intended to continue this protection

of CMS providers when it enacted the Telecommunications Act l)f 1996, as evidenced by its

inclusion of Section 253(e). which explicitly preserves the pI eemptive effect of Section

332(c)(3). The wisdom of Congress' action is not at issue here, and it is beyond the power of

the Kansas legislarure and the KCC to thwart the will of Con~ress. Defendants' tortured

interpretation of federal law must be rejected, and plaintiffs' injllnction should be granted to

prevent defendants from illegally imposing KUSF funding Obligations on plaintiffs.

6



3. THE QPlNION OF AN ADMINISTRATIVE BoDY ON TH[ EFFECT OF
SECTION 332(c)(3) Is EN'rrIU;O To No DEfEREN<. OJ; By THIs
COURT. >

Defendants rely on a report by a Joint Board of State and Federal Communications

Commission ("FCC") commissioners for the proposition that SectitlQ 332(c)(3) does not apply

here. In tllat report. the Joint Board opined that State-mandaled universal service fund

contributions imposed on CMS providers under Section 254(f) art: not preempted by Section

332(c)(3). (Def. Opp. at 7, n.13.) The Joint Board's opinion. however. is entitled to absolutely

no deference in this Court becanse it directly conflicts with botll the plain language of the

statutes and the intent of Congress.4

The consuuction of statutes always presents a question Qf law, and this Court must reject

an agency interpretation that conflicts with Congressional intent. Grunbeck, v. Dime Savings

Bank of New York, 74 F.3d 331.336 (lSI Cir. 1996) (citing~on. U.S.A.• Inc. v. Natural

Resources Defense Council, Inc_. 467 U.S. 837. 842, 104 S.Ct. 2·n8, 2781, 81 L.Ed.2d 694

(1984». Where Congress has spoken directly on an issue, an Dlterpretation rendered by an

agency is entitled to no special deference_ Id. Because Congres~ explicitly provides, on the

plain language of the statutes, that Section 332(c)(3) preempts 31tempts by states to require

COnInl>utions to USFs by CMS providers, and this result is COnsisteTlt with the expressed puxpose

of Congress. this Court must reject and decline to follow the opinIon of the Joint Board to the

contrary.

In short, defendants' attempts to tortW.'e the federal statutt~, into saying what Congress

never said, and into supporting an outcome which Congress did jlOt endorse. must fail. The

<I The Joint Board's pwpose was solely to "recommend changes to any of the [FCC's}
regulations" in order to implement universal service. 47 U.S.C. § 2S4(a)(l) (emphasis added).
The Joint Board has no authority to opine on the intent of Congress to preempt State regulation
of CMS providers under Section 332(c)(3).

9Q;J2S78 7



·
plain language of the telecommunications laws establishes that stl res may not require eMS

providers to conmbute to universal service funds. Accordingly. plaintiffs' application for

preliminary injunctive relief must be granted.

B. P1.AlNJ1FFS WILL SUFFER IRREPARABLE HARM UNLESS A PRELIMINARY
INJUNcnON I~UES.

Defendants cavalierly suggest that plaintiffs will suffer no if reparable bann if forced to

contribute - illegally. in plaintiff's view - to the KUSF because (1) plaintiffs will somehow

be able to get their contributions back if they prevail at a later Wlte; (2) the decrease in "net

income" to those plaintiffs who choose not to pass on the assessm,'nt is not -irreparable;" and

(3) the decrease in subscribers that will. admitte(ily. result to tbosl· who do pass it on will not

be the fault of the state. but rather of the ·competitive marketplace II {Def. Opp. at 11.)5 To

be charitable. defendants' claims are naive in the extreme.

If injunctive relief is denied and plaintiffs are required to pll>eeed to trial at a later time.

it is now clear that the money contributed by them. to the KUS F in the meantime will be

irretrievably lost. This is because the sums connibured to the Kl rSF are slated for payout to

those land line providers who experience a decrease in revenue due to the implementation of the

KUSF program. See December 27 Order of the Kansas Corporation Commission. 1 106.

Plaintiffs would have no means at law or in equitY to recover thllse monies paid out to other

companies under the "revewe neutralitytf scheme devised by the i(CC to benefit the land line

providers.

S Defendants also assen that the KUSF will somehow benefil plaintiffs by increasing their
subscriber base. (Def. Opp. at 6.) If anything, the KUSF will increase the base of land line
providers, not wireless providers.

8



·
Perhaps unwittingly, defendants admit mat plaintiffs will suffer inepaIable hann if

forced to contribute to the KUSF:

[E]very telecommunications carrier engaged in the provision of
intrastate telephone service in Kansas must contnbute to the
KUSF. Thus, no matter where a customer turns he or she will be
faced with paying for the KUSF assessment. unles:-- a company
decides not to pass on the cost of the KUSF asse:,sment to irs
customers. However, in that instance, it would t~e a superior
competitorwhich steals Plaintiffs' customers; a circun lstanee which
is not irreparable harm caused by the stare legislatiCln, but rather
arising from the realities of a competitive marketplAh:e.

(Def. Opp. at 11 (emphasis added).) The question in this prong 01· the injunctive relief inquiry

is whether plaintiffs will suffer "irreparable harm" if the assertedly unlawful conduct is not

enjoined. Here, defexvi3ms concede the potential hann to plaint ,ffs ~. the language quoted

above. These "stolen" customers are essentially gone for good. anti defendants' blame-shifting

argument is outrageous. Defendants cannot honestly contend that a I tificial "realities" compelled

by an unlawful KUSF assessment are merely the result of a "comllCtitive marketplace. "6

Indeed. in me marketplace consists of customers who, as a whole, are sensitive to price

increases. If all plaintiffs and CMS proViders pass KUSF c_es to their customers, basic

economics dictate that the demand for eMS will decline. There will be fewer customers, and

those customers who remain will use fewer commercial mobile services. The pie will decrease.

as it were, and with it the size of each piece. For this loss, which results directly from the

unlawful KUSF obligation. plaintiffs have no place to tum to be rDade whole.

Moreover. in order to implement the KUSF funding requlIetJlent in the fust instance.

plaintiffs will be forced to completely reorganize their billing pf(),;edures. These costs will be

6 Furthermore, to the extent the defendants suggest that the plaintiffs should somehow
agree among themselves not [0 pass the KUSF assessment on to their CUStomers. defendants are
endorsing an antitrust violation. See 15 U.S.C. § 1.

9
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unrecoverable. Finally, many of the plaintiffs are entities who, if forced to contribute to the

KUSF and jf they elect not to pass on the cost, risk serious, pentl anem and noncompensable

harm to their businesses. Plaintiff bas met its burden to establish "im:parable harm. "7

C. 1)JE PYBUC INTEREST IN THE LAWRJL ADMINISTRATIf IN OF THE KUSF
OUTWEIGHS AtN POTENTIAL "DELAY" IN ITS IMPLEMoo.A nON WHICH COULD
RFsm.T FROM AN INJUNCTION.

Defendants discuss at length the pUblic interest that is being furthered by the KUSF.

(De!. Opp. at 12-13.) A preliminary injunction, however, will aot harm this interest. As

defendants admit, the KUSF will continue to exist. and will be ful iy funded, although without

the coDtributions of CMS providers. (Def. Opp. at 7.) Because an mjunction will not dismantle

the KUSF. defendants' discussion of the genuine public interest in t I\e KUSF is beside the point.

The only legitimare question is whether the practical effect of an i I\junction implicates a public

interest which ourweighs plaintiffs' and the public's interest in seeIng that the defendants abide

by the CoDStimtion and laws of the United States. The balance tips decidedly in plaintiffs'

favor.

The only potential impact of an injunction identified by defendants is a potential delay

in the implementation of the KUSF. (Def. Opp. at 13 ("the damage is in the delay of

implementing this program").) Against the potential for "delay" - the practical impact of which

defendants never explain - the citizens of Kansas have an important and recognized interest in

seeing that their public officials abide by the law. Woodall v. Bar.lolino. 700 F .Supp. 210, 221

(D.N.l. 1988) (it is in the pUblic interest to enjoin the actions <If public officials when those

actions are not in compliance with the law). Defendants' arguIDt:nt boils down to an assertion

Plaintiffs will present testimony to this Coun at its hearing <>n March 26, 1997 in support
of this prong of the inquiry.

10



that the ultimate ends (universal telephone service~ which is not im.T';ICted by this action) justify

the means (illegal contriQUtion assessmentS against CMS providersl. This Court should reject

defendanrs' untenable approach and grant plaintiffs' application for injunctive relief.

ll.

CONCLUSION

For the reasons stated herein. Plaintiffs request that the Court gram a preliminary

injunction prohibiting Defendants from requiring them to conaibutc.: to the KUSF. and for such

other and further relief the Coun deems just and proper.
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KCC STAFF - LAMMERS

KUSF SUPPORT PAYMENTS

Who should receive support?
•

Per the recommendation in the USWG report, companies that provide

service in high cost rural areas should receive support. Rural areas are

defined as exchanges which have 10,000 or fewer access lines. The "High

. Cost" classification for an exchange(s) is declared when the incumbent LEC is

a KUSF recipient. The Kansas Act provides KUSF distributions for

companies "that are deemed eligible both under subsection(e)(l) of section 214

of the federal act and by the Commission." (Sec.9(c» That could include

Alternative LECs (ALECs) and make them eligible for KUSF to the extent that

they prOVide service in the high cost rural area.

Should wireless providers be included in the eligibility for KUSF support

payments?

Wireless prOViders have made no showing that wireless service is indeed an

equivalent substitution for wireline service. While the Kansas Act certainly

leaves the door open for the wireless industry to receive support, there are a

number of concerns which Staff should mention. The current problem of

rebalancing access rates is tied to the support for wireline service and is not

caused by wireless service. The problem is one that is tied to the regulated

telecommunications industry. As a result payments should be directed

initially to continue the support for universal service. Wireless companies

will benefit because they will receive or have already received (through

contract arrangements) reductions in the access charges they pay to complete

calls terminating outside the local exchange. The Commission must

continue to be attuned to the changes in technology and customer preferences

which could shift away from wireline. Kansas certainly does not want to

support a technology beyond its usefulness. Imagine if we all had telegraph
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1 testimony, you address the issue of

2 substitutability of wireless service or wire line
~

3 service, do you see that?

4 A. Yes, sir.

5 Q. Okay. Do I read this as stating in

6 Staff's opinion, wireless service is not a

7 substitute for wire line service?

8 A. What I was pointing out here is that

9 the industry had not made a case that it was, and

10 at this point in time we are certainly not aware

11 that it is.

12 Q. Okay. And that includes both cellular

13 and pes?

14

15

A.

Q.

Yes.

Right? If you go down a little farther

16 on that page, Line 17 through 19, where you

17 testified the current problem of rebalancing

18 access rates is tied to the support for wire line

19 service and is not caused by wireless service.

20 Do you see that testimony?

21

22

A.

Q.

Right.

So is it, is it your belief that the

23 wireless providers are not to blame for any of

24 the problems that are -- that, that the Staff and

25 other companies are attempting to solve through
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Page 1
Federal Communications Commission (F.C.C.)

First Report and Order

IN THE MATTER OF IMPLEMENTATION OF THE LOCAL COMPETITION PROVISIONS IN THE
TELECOMMUNICATIONS ACT OF 1996

CC Docket No. 96-98

Interconnection between Local Exchange Carriers and Commercial Mobile Radio
Service Providers

CC Docket No. 95-185

FCC 96-325
Adopted: August 1, 1996
Released: August 8, 1996

By the Commission: Chairman Hundt and Commissioners Quello, Ness, and Chong
issuing separate statements.

Page 709

the language in section 332(c) (1), stating that "this subparagraph shall not b'
construed as a limitation or expansion of the Commission's authority to order
interconnection" expressly limits the Commission's authority to respond to a
CMRS provider's request for interconnection and thus does not give the
Commission jurisdiction over LEC-CMRS interconnection rates. [FN2(25) BellSou~
further argues that SUbjecting CMRS providers' charges for termination of LEC
originated calls to federal preemption would be inconsistent with congress's
determination in the 1996 Act that the terms and conditions of interconnection
are to be decided by negotiation among LECs and telecommunications carriers,
subject to the state review process. [FN2426)

3. Discussion

1022. Several parties in this proceeding argue that sections 251 and 252
provide the exclusive jurisdictional basis for regUlation of LEC-CMRS
interconnection rates. [FN2427) Other parties assert that sections 332 and 20
provide the exclusive jurisdictional basis for regUlation of LEC-CMRS
interconnection rates. [FN2428) Some parties have argued that jurisdiction
resides concurrently under sections 251 and 252, on the one hand, and under
sections 332 and 201 on the other. [FN2429)

1023. Sections 251, 252, 332 and 201 are designed to achieve the common goal
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of establishing interconnection and ensuring interconnection on terms and
conditions that are just, reasonable, and fair. It is consistent with the brc
authority of these provisions to hold that we may apply sections 251 and 252 t
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LEC-CMRS interconnection. By opting to proceed under sections 251 and 252, we
are not finding that section 332 jurisdiction over interconnection has been
repealed by implication, or rejecting it as an alternative basis for
jurisdiction. We acknowledge that section 332 in tandem with section 201 is a
basis for jurisdiction over LEC-CMRS interconnection; we simply decline to
define the precise extent of that jurisdiction at this time.

1024. As a practical matter, sections 251 and 252 create a time-limited
negotiation and arbitration process to ensure that interconnection agreements
will be reached between incumbent LECs and telecommunications carriers,
including CMRS providers. We expect that our establishment of pricing
methodologies and default proxies which may be used as interim rates will help
expedite the parties' negotiations and drive voluntary CMRS-LEC interconnection
agreements. We also believe that sections 251 and 252 will foster regulatory
parity in that these provisions establish a uniform regulatory scheme governing
interconnection between incumbent LECs and all requesting carriers, inclUding
CMRS providers. ThUS, we believe that sections 251 and 252 will facilitate
consistent resolution of interconnection issues for CMRS providers and other
carriers requesting interconnection.
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1025. Although we are applying sections 251 and 252 to LEC-CMRS
interconnection at this time, we preserve the option to revisit this
determination in the future. We note that section 332 generally precludes
states from rate and entry regulation of CMRS providers, and thus,
differentiates CMRS providers from other carriers. [FN2430) We also recognize
that, based on the combined record in CC Docket No. 95-185 and CC Docket No. 9E
68, there have been instances in which state commissions have treated CMRS
providers in a discriminatory manner with respect to the terms and conditions c
interconnection. [FN2431) Should the Commission determine that the regulatory
scheme established by sections 251 and 252 does not SUfficiently address the
problems encountered by CMRS providers in obtaining interconnection on terms at
conditions that are just, reasonable and nondiscriminatory, the Commission may
revisit its determination not to invoke jurisdiction under section 332 to
regUlate LEC-CMRS interconnection rates.

1026. Our decision to proceed under section 251 as a basis for regUlating LEC
CMRS interconnection rates should not be interpreted as undercutting our inten1
to enforce Section 332(c) (3), for example, where state regUlation of
interconnection rates might constitute regUlation of CMRS entry. In such
situations, state action might be precluded by either section 332 or section
253. Such circumstances would require a case-by-case evaluation. We note,
however, that we are aware of numerous specific state requirements that may
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constitute CMRS entry or rate regUlation preempted by section 332. For exampll
many states, such as California, require all telecommunications providers to
certify that the public convenience and necessity will be served as a
precondition to construction and operation of telecommunications services with
the state. (FN2432] Some states, such as Alaska and Connecticut, also require
CMRS providers to certify as service providers other than CMRS in order to
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obtain the same treatment afforded other telecommunications providers under
state law. [FN2433] Hawaii and Louisiana, in addition to imposing a
certification requirem~t, require CMRS providers and other telecommunications
carriers to file tarif£s with the state commission. [FN2434] We will not permit
entry regulation through the exercise of states' sections 251/252 authority or
otherwise. In this regard, we note that states may not impose on CMRS carriers
rate and entry regulation as a pre-condition to participation in interconnection
agreements that may be negotiated and arbitrated pursuant to sections 251 and
252. We further note that the Commission is reviewing filings made pursuant to
section 253 alleging that particular states or local governments have
requirements that constitute entry barriers, in violation of section 253. We
will continue to review any allegations on an ongoing basis, including any
claims that states or local governments are regulating entry or imposing
requirements on CMRS providers that constitute barriers to market entry.
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